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the premium note. The evidence shows that it was in this
light substantially that both the agents regarded the transac-
tion until after the loss. The general agent at Buffalo sent
back the application, directing the agent at Saginaw to re-
turn to the party insured his premium note, and cancel the
policy. The agent at Saginaw, not satisfied with this direc-
tion, as is shown by his correspondence with another general
agent at Cincinnati, neither returned the note nor cancelled
the poliey.

It is & necessary consequence of these views that, in the
absence of all notice of disapproval until after the loss, the
spolicy must be regarded as valid and effectual.

‘What has been said covers substantially the several in-
structions given to the jury by the Circuit Court, and disposes
of the exceptions to them.

JUDGMENT AFFIRMED.

THoMPSON ». RAILROAD COMPANIES.

1. Though usually where 2 case is not cognizable in a court of equity the
objection must be interposed in the first instance, yet if a plain defect
of jurisdiction appears at the hearing or on appeal, such court will not
malke a decree.

2. Though State legislatures may abolish, in State courts, the distinction
between actions at law and actions in equity, by enacting that there
shall be but one form of action, which shall be called ¢ a civil action,”
yot the distinction between the two sorts of proceedings cannot be
thereby obliterated in the Federal courts.

Hence if the civil action brought in the State courts is essentially, as
hitherto understood, a suit at common law, the common law form and
not an equitable one must be pursued if the case is removed into a
Tederal court.

8. Nor does the fact that by statute in the State courts ¢¢ the real parties in

interest’” must bring the suit, whereas in the Federal courts, in a com-

mon law suit, such as was presented in the civil action brought in the

State courts, one party would sue to the use of another, change this

rule. A plaintiff in the State court may remain plaintiff on the rec-

ord"in a Federal court, and prosecute his suit in that court as he i3
authorized by State laws to prosecute it in the State courts.
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AppEAL from the Circuit Court for the Southern District
of Ohio.

The case was this: The code of civil procedure of Ohio
provides that every action must be prosecuted ““in the naine
of the real parly in inlerest,”” &e.; and “that the distinction
between actions at law and suits in equity, and the forms of
all such actions and suits heretofore existing, are abolished ;
and in their place there shall be, heveafter, but one form of
action, which shall be called a civil action.”

‘With this provision of the code in force, the Central Ohio
and another railroad company agreed to transport over their
road, for one Thompson, a quantity of horses and mules,
stipulating for payment in a certain mode, to which Thomp-
son assented. In conformity with this agreement (the ser-
vice having been performed), drafts were drawn on Thomp- .
son, which he neglected or refused to pay. These drafts, for
convenience of collection, were drawn payable to the order
of a certain D. Robinson, cashier ; Robinson having, however,
no interest in the proceeds. To enforee the collection, what
is termed as above mentioned, by the code in Ohio, a civil
action, was instituted in one of the courts of the State,
against Thompson, in the name of the railroad companies.
The petition (used in lieu of a declaration), stated the orig-
inal indebtedness from Thompson for freight, the giving of
the drafts, their protest for non-acceptance or non-payment,
and after averring that the plaintiffs were compelled to take
them up, asked for judgment against the defendant for
principal and interest. Thompson being a citizen of Ken-
tucky removed the cause to the Federal court. When it
reached there, by leave of the court, a bill in equity (setting
up the same cause of action) was substituted for the petition
originally filed in the State court, and the suit went on as a
cause in chancery. The Circuit Court rendered a decree in
favor of the complainants for the amount of the drafts, with
interest. Irom this decree the defendants appealed, assign-
ing as the chief ground of error that the complainants had
& plain and adequate remedy at law, which they had in fact
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pursued in the State court, and which they ought to have
followed out in the Federal court.

Messrs. Carlisle and Me Pherson, for the appellants, and in sup-
port of that view.

Mr. H. H. Hunter, contra, for the Railroad Companies, ap-
pellees :

1. Where a case is supposed to be not cognizable in a
court of equity, the objection should be interposed in the
first instance. After the suit has been regularly heard be-
low upon its merits, the objection comes too late.

2. But had the complainant adequate and plain remedy
at law? The case was commenced in the State court, and

. from a legal necessity, in the names of the complainants as
plaintifis. They were < the real parties in interest” in the
drafts, and they were exclusively interested in them. Being
thus, necessarily, the plaintiffs in the case in the State court,
they also, from legal necessity, remained plaintiffs in the
Circuit Court after the removal of the case.

It is incontrovertible that the legal title of the drafts was
in the payee, Robinsor, and equally certain that the com-
plainants were the equitable owners of them. Hence no
action at law could be sustained on them in the names of the
complainants, but only in the name of Robinson. By the
practice of courts in general, the complainants, being the
equitable owners, had the right to sue, at law, in the name
of Robinson. But, by the Ohio code such mode of suit is
expressly forbidden.

The cause of action on which the relief is prayed ave the
drafts specifically. To enforce the collection of them, the
suit or civil action was originally brought. The suit is not
on the contract, which, though referred to,is referred to only
as an inducement and to disclose the equity of the com-
plainants to toe drafts.

Mr. Justice DAVIS delivered the opinion of the court.

Has a court of equity jurisdiction over such a case as is
presented by this record? If it has not, the decree of the
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court below must be reversed, the bill dismissed, and the
parties remitted to the court below to litigate their contro-
versies in a court of law. TUsually, where a case is not cog-
nizable in a court of equity, the objection is interposed in
the first instance, but if a plain defect of jurisdiction ap-
pears at the hearing, or on appeal, a court of equity will not
make a decree.*

The Constitution of the United States and the acts of
Congress, recognize and establish the distinction between
law and equity. The remedies in the courts of the United
States are, at common law or in equity, not according to the
practice of State courts, but according to the principles of
common law and eqnity, as distinguished and defined in
that country from which we derive our knowledge of these
principles.t “And although the forms of proceedings and
practice in the State courts shall have been adopted in the
Circuit Courts of the United States, yet the adoption of the
State practice must not be understood as confounding the
principles of law and equity, nor as authorizing legal and
equitable claims to be blended together in one suit.”}

This case does not present a single element for equitable
jurisdiction and relief.

The suit brought in the State court was nothing but an
ordinary action at Jaw. When it was removed to the Fed-
eral court a bill in equity (alleging the same cause of com-
plaint) was substituted, by leave of the court, for the peti-
tion originally filed in the State court, and the suit pro-
gressed as a cause in chancery. Thus, an action at law,
which songht solely to recover damages for a breach of con-
tract, was transmuted into a suit in equity, and the defend-
ant deprived of the constitutional privilege of trial by jury.
The absence of a plain and adeguate remedy at law, is the
only test of equity jurisdiction, and it is manifest that a re-
sort to a court of chancery was not necessary, in order to
enable the railroad companies to collect their debt.

* Penn ». Lord Baltimore, 1 Vesey, 446.
1 Robinson ». Campbell, 8 Wheaton, 212.
1 Bennett ». Butterwonth, 11 Howard, 674
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Whether their proper course was to sue upon the con-
tract, or upon the drafts, or upon both together, the remedy
at law was complete.

If the remedy at law was adequate in the State court,
why the necessity of going into a court of equity, when the
jurisdiction was transferred to a Federal tribunal? The
reason given is, because in Ohio the real parties in interest
must bring the suit, and as the nominal legal title in the
drafts was in the payee, Robinson, the railroad companies
(after the transfer) could not proceed at law, and continue
plaintiffs on the record, and were, therefore, obliged to
change the case from an action at law into a suit in equity.
If this position were sound, it would allow a Federal court
of equity to entertain a purely legal action, transferred from
the State court, on the mere ground, if it were not done, the
plaintiff would have to commence a new proceeding. It
surely does not need argument or authority to show, that
the jurisdiction of a Fedeml court is not to be deteunmed
by any such consideration.

But there was no necessity for a change from law to equity
after the suit was transferred.

The railroad companies mistook the course of proceeding
in courts of the United States in actions at law, in suits
brought up from State courts. In this case, as the action
was a purely legal one, if they could have maintained it in
their names in the State court, they had an equal right to
maintain it in their names when it arrived in the Federal
court.

In actions at law the courts of the United States may pro-
ceed according to the forms of practice in the State courts,
and in such actions they administer the rules of evidence as
they find them administered in the State courts. There
was, therefore, no difficulty whatever in the plaintiffs in the
State court remaining plaintiffs on the record, and prosecut-
ing their suit in the same manner they were authorized to
prosecute it by the laws of the State. If,in Ohio, the drafts
could have been received in evidence in a State court, in a
suit brought by the railroad companies against Thompson,
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then, on the transfer of thesuit to the Federal court, and
trial had there, they would have been equally receivable in
evidence. The law of Ohio directs that all suits be brought
in the name of the real party in interest. This constitutes
a title to sue, when the suit is brought in the State court, in
conformity with it; and in all cases transferred from the
State to the Federal court, under the 12th section of the
Judiciary Act, this title will be recognized and preserved;
and when a declaration is required by the rules of the Cir-
cuit Court, it may be filed in the name of the party who
was the plaintiff’ in the State court.

DECREE REVERSED and the cause remanded, with directions
to dismiss the bill without prejudice, and to proceed in con-
formity with this opinion.

Mr. Justice SWAYNE did not sit in this case, being a
stockholder in one of the corporations.

WEsT ». Aurora Ciry.

A suit removable from a State court under the twelfth section of the Ju-
diclary Act must be a suit regularly commenced by a citizen of the
State in which the suit is brought by process served upon a defendant
who is a citizen of another State.

Hence no removal can be made of a defence or answer, though of such a
character as that, under statute of the State, it becomes, by a discontinu-
ance of the original suit itself, a proceeding that may go on to trial and
judgment, as if, in some sense, an original suit.

Error to the Cireuit Court for Indiana.

The twelfth section of the Judiciary Act provides:

«That if a suit be commenced in any State court against an
alien, or by a citizen of the State in which the suit is brought,
against a citizen of another State, . . . . and the defendant shall,
at the time of entering his appearance, file his petition for the re-
moval of the cause for trial in the next Circuit Court,....and



